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INTRODUCTION

Critical examination of the proposed drafting Guidelines for
Africa from the viewpoint of lawyers (more specifically
legislative drafters and public law lawyers).

In view of increasing globalisation, efforts to harmonise law
in Africa, as well as the strengthening of regional and sub-
regional bodies in Africa, the move towards an overarching
set of drafting Guidelines must be welcomed.

The initiative for these Guidelines seems to have come
from IT specialists, politicians and administrators. The
voices of overstressed and overworked parliamentary
counsel, state law advisors and legal drafters must also be
heard.

Ultimately the Guidelines must facilitate better legislation.




THE PLIGHT OF THE LEGAL DRAFTER

“After they have finished, writers feel pleasure and
satisfaction, but when they write they feel pain.
Legislative drafters suffer more pain than many
other writers. They endure considerable time
pressure, and they serve many persons whose
patience is less than saintly. Moreover, because
their product — statutes — directs human conduct,
their work is fraught with weighty consequences.
Tax drafters, for example, have nightmares In
which they defend besieged cities, trying
desperately to repel battalions of lawyers and
accountants who probe the city’s walls for weak
sectors through which they and their clients may
pour.” .

(Jack Stark (1996) The Art of the Statute xi)
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aﬁ& THE POPULAR PERCEPTION OF
LAWYERS

THATGUY WITH ) [ wHO I THEIR JOB 15 TO EXPLAIN
THE BRIEFCASE IS ARE {| THE LANGUAGE IN HIS
KOYER THE LAWYER |\ THE || CONTRACTS TO THE
HE WRITES ALL MY AVERAGE PERSON.




CONSTITUTIONAL LAW DIMENSION

A set of Guidelines, not a set of binding and peremptory
rules

Most countries have their own constitutional and other legal
requirements dealing with legislative procedures and rules of
Interpretation

The Guidelines must consider the various grounds for
invalidity and / or unconstitutionality of legislation in the
various jurisdictions

The Guidelines must not be viewed as a tool to bring about
constitutional and political change in participating states.

The role of state law advisors and parliamentary counsel
must be acknowledged throughout the process

State sovereignty and the principle of separation of powers
cannot be ignored
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CONSTITUTIONAL LAW DIMENSION (2)

The African Legislative Drafting Manual
will contribute to the strengthening of the
rule of law in Africa. Such a manual will
then be more than merely a tool to
facilitate electronic access to legislation:
it must also be an empowerment tool for
the various legal drafters In order to
produce better, efficient and
implementable legislation.
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The draft Guidelines (1)

* Must be a list of definitions at the beginning of the

document (similar to the definition section In
legislation)

- Too many references in the current text that need

to be explained and defined for officials and
drafters from the various jurisdictions

* The issue of secondary / subordinate / delegated

legislation (legislation by the administration in
terms of enabling primary legislation or
administrative legislative acts) needs to be
addressed as well, albeit indirectly, since it impacts
on the rule of law, legality, predictability and Iegal
certainty.
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The draft Guidelines (2)

- The doctrine of ultra vires and must be addressed

in the Guidelines. This aspect includes the burning
Issue of unbounded discretions given to unelected
subordinate lawmakers in terms of enabling
legislation

- Different jurisdictions have different legal and

constitutional rules dealing with the
commencement of legislation. The issue of
retrospective legislation must be dealt with
carefully

* The people Iin charge of the drafters

(parliamentary counsel and state law advisors)
have to be brought on board in order to facilitate
the implementation of the Guidelines at state-
level. .




PRINCIPLES OF LEGISLATIVE
DRAFTING

 Legislative restraint
- Compatibility and uniformity

- Clarity, recognisability, intelligibility and
accessibility

- Simplicity and brevity

- Efficiency, effectiveness, practicability and
enforceability

* Legal certainty and justice
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RELATED ISSUES (1)

- Will draft legislation still in the adoption-phase, and

the electronic tracking of such pending changes to
the existing law be included in the project?

'he use of extrinsic material during the drafting &
interpretation could be dealt with in the Guidelines

* The correct use of comparative law must be

emphasised. Within a continent such as Africa with
different political and legal systems it is important
to ensure that harmonisation, compatibility and

comparability is possible




RELATED ISSUES (2)

* UP Centre for Human Rights

- Oliver R Tambo Law Library (UP) Law of Africa
collection

- Pan African Parliament
- African Union & SADC
 African Law Institute (ALI)

 Organisation for Harmonisation of Business
Law in Africa (OHADA)
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RELATED ISSUES (3)

A large number of challenges face this
project:

A multitude of languages, illiteracy,
education & training, ethnicity, culture,
religion, infrastructure, politics,
borders and different legal systems

However, these will dealt fully with by my
colleague adv AK Funnah
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Law of Africa Collection

The Oliver R Tambo Law Library of the
University of Pretoria aims to collect primary
sources of legal information from African
countries in order to facilitate research into
the legal systems of Africa. We need
contacts in all African countries to help us
expand the collection.

If you can assist us to gather more material,
please contact:

Shirley Schroder
schrodes@ais.up.ac.za
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CONCLUSION

There are advantages of drafting guidelines (eg
the the proposed African drafting manual) as
pointed out by Jack Stark (The Art of the Statute
(1996) at xi:

“Constitutions, statutes, legislative rules,
court cases and the standard practices of
drafting bureaus all establish conventions,
some of which are definite and easily
discovered, others of which are abstruse of
hidden ... Drafters need not let conventions
produce frustration and need not use them
mechanically so that they blemish work.
Rather, drafters can use conventions to

improve their work.”




|, the abovementioned, now and hereinafter
solemnly pledge and undertake, mutatis mutandis
and ipso facto, to answer any questions and reply
to criticism [delete which is not applicable] (as far
as possible and subject to, but not limited to, the
context) in ‘plain language’ (as defined supra)
without derogating (inter alia and amongst others)
from the generality of said profound proceedings.

THANK YOU VERY MUCH!
Contact details:

cjbotha@up.ac.za




